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   J   U   D   G   M   E   N   T 

 

1.  Being highly aggrieved by the judgment and order, dated 17-06-2015, 

passed by Sri P.C. Kalita, learned Assistant Sessions Judge, Sonitpur, in 

Sessions Case No. 86/13, the Convict, Sri Kumar Malo Das @ Monoj Malo Das 

(herein after referred to as the Appellant), has filed this appeal u/s 374 (3) of 

the Code of Criminal Procedure challenging the finding of conviction and 

sentence in the said Judgment. By the impugned Judgment learned trial court 

has convicted and sentenced the Appellant Sri Kumar Malo Das @ Monoj 

Malo Das  to undergo Simple Imprisonment for seven years and to pay a fine 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
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of Rs. 3,000/-, in default, to undergo further term of simple imprisonment of 

three months u/s 376 of the Indian Penal Code.  

 

2.  Before entering into the merit of the appeal, let me briefly state the 

facts relevant for consideration of this appeal.  

 (a) On 06/03/2013, one Raghu Nath Malo Das lodged an FIR, 

before the Officer-In-charge of Jamuguri Police Station, inter alia, alleging 

that on 26-02-2013 at about 2 p.m. the accused/appellant Sri Kumar Malo 

Das @ Monoj Malo Das unlawfully entered into the house of the informant 

and taking advantage of absence of his family members committed rape on 

his daughter.   

(b) After receipt of the said FIR, the Officer-In-charge of Jamuguri 

Police Station, registered a case, being Jamuguri PS Case No. 32/13 u/s 376 

of IPC, and conducted investigation and ultimately, after completion of the 

investigation, Charge sheet was laid against the Sri Kumar Malo Das @ Monoj 

Malo Das u/s 376 IPC. In due course the case was committed to the Court of 

Session, Sonitpur. It was then transferred to the Court of Assistant Sessions 

Judge, Sonitpur for disposal. The accused appeared before the learned Trial 

Court to face trial. Charge under Section 376 of IPC was framed against 

accused Sri Kumar Malo Das @ Monoj Malo Das and on being asked he 

refused to plead guilty to the said charge and claimed to be tried. 

(c)  During trial, 7 (seven) witnesses were examined for the 

prosecution side. Accused was examined u/s 313 Cr.P.C during which he 

denied the truthfulness of the prosecution witnesses and pleaded his 

innocence. He declined to adduce any evidence, in defence.   

(d) Ultimately, on completion of trial, by the Judgment and order, 

passed on 17-06-2015, in Sessions Case No.86/13, pronounced by Sri P.C. 

Kalita, learned Assistant Sessions Judge, Sonitpur, the Appellant Sri Kumar 

Malo Das @ Monoj Malo Das was convicted and sentenced to undergo Simple 

Imprisonment for seven years and to pay a fine of Rs. 3,000/-, in default, to 
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undergo further term of simple imprisonment for another three months u/s 

376 of the Indian Penal Code.   

The aforementioned Judgment and order of conviction is challenged in 

this instant Appeal u/s 374 Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That learned Trial Court has erred in law as well as in arriving 

conclusion of the guilt of the accused/appellant. 

 (ii) That learned Trial Court did not consider the delay in lodging the 

FIR properly. The delay, of about 8 (eight) days, in lodging the FIR was not 

satisfactorily explained by the prosecution side. The delay as stated by the 

PWs was due to two unsuccessful village meetings but there is no mention in 

their deposition about the time, venue, date or proceedings of said meetings. 

The plea of delay in lodging the FIR on account of such unsuccessful village 

meetings is not sustainable. Such delay creates doubt in the prosecution 

case. Moreover, the victim girl (PW 3) deposed that her father lodged the FIR 

and she was examined by doctor on 07-03-13, right after two days of 

occurrence. It means that the alleged occurrence must take place on 05-03-

2013. In such case the allegation of occurrence as stated in the FIR on 20-

02-2013 has no legs to stand and cannot be sustained.  

 (iii) That the learned Trial Court wrongly presumed the victim girl to 

be of minor under 18 years of age. The learned trial Court relied on the 

opinion of the M.O. in presuming the age of the victim girl who in turn has 

opined on the basis of the radiological report of Dr. P.K. Barman who was not 

examined by the prosecution. Moreover the trial court did not consider the 

medical opinion in respect of commission of rape. Medical evidence not at all 

supports the prosecution case. There is conflict between the deposition of the 

Prosecutrix and the medical evidence. If the evidence of the Prosecutrix is to 

be relied on, the injuries sustained by the victim in her body and private parts 

during scuffle should have been brought by the M.O. in Ext. 1 can it be 

possible that the injuries sustained by the Prosecutrix as stated by her in her 

evidence be healed in two days. Moreover, the Prosecutrix denied 
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examination by PW 5 stating in her cross-examination that she was examined 

none other than by a Doctor of Jamuguri.   

 (iv) That the trial Court failed to consider the important and material 

contradictory statements of the witnesses. The learned trial court did not 

analyze the extensive cross-examination of the victim by the defence that 

contradicts the material portion of evidence of the victim that may drag the 

accused appellant to the line of guilt and jumped into the conclusion of guilt 

of the accused appellant without scrutiny of the same.  

 (v) That learned Trial Court relied on the deposition of PW 4 to 

corroborate the testimony of the victim but fails to consider the important 

material enmity of PW 4 drawn by defence with the accused appellant and his 

father as deposed by PW 3 in her cross-examination. The conduct of 

accompanying the victim to the court for deposing her statement u/s 164 

Cr.P.C. by PW 4 is also a material circumstance for creating doubt in the 

prosecution case which was ignored by the learned trial Court. The Trial 

Court while accepting the testimony of Sankar Das(PW 4) overlooked the 

circumstances described by the PW 4 that does not support the testimony of 

PW3 the victim girl. PW 4 never stated to find the accused and the victim girl 

in naked condition, as stated by PW 3, apart from finding them together in a 

bed, which should appear to him from the circumstances described by the PW 

3 in her deposition. The circumstances described by PW 3 does not support 

the PW 4 or vice versa who claimed to be the eye witness saw the occurrence 

right after 5 minutes of entering the accused appellant inside the house of 

the victim just on suspicion without hearing any hue and cry. Hence, learned 

trial Court erred in relying up on such circumstantial evidences in convicting 

the accused appellant.  

 (vi)  That learned Trial Court ignored the requirement of examination 

of material witnesses present at the place of occurrence and nearby people 

by the prosecution. The grandmother of the victim girl namely Kamala Malo 

Das and one girl namely Sunita were not examined by the prosecution. The 

PW 3 herself stated in her cross-examination that her grandmother was 

present at the time of occurrence in the first room of the house that consists 
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of two rooms only. Her statement was recorded neither by the I/O nor by the 

prosecution who could happen to be a material eye witness. Moreover, the 

girl namely Sunita who saw PW 4 slapping the accused appellant right after 

the occurrence was also not examined by the I/O or the prosecution who 

could also be a material witness to the occurrence. Non examination of the 

material witnesses cloud the prosecution case under doubt.   

 (vii) That no independent or disinterested witnesses were examined 

by the prosecution to bring home the guilt of the accused appellant nor tried 

to adduce any such witnesses. All the witnesses were interested witnesses 

and are related to each other or with the victim.  

 (viii) That no material Exhibit were produced by the prosecution to 

prove its case beyond reasonable doubt. The clothes used by the victim or 

the accused appellant and the bed sheet as stated by the PW 3 to be stained 

with blood were not seized by the I/O or sent up for FSL for chemical 

examination and produced the same as material exhibit. The “Dupatta” used 

by the accused appellant to gag the mouth of the victim girl was also not 

seized and produced as material exhibit.  

 (ix) For that motive in a criminal case is an important factor. The 

defence case is of total denial. The learned trial court erroneously placed 

complete reliance on the testimony of the prosecutrix (PW 3) ignoring the 

material portion of her testimony as regards motive. The trial court ignored 

the evidence of the Prosecutrix by which she specifically stated that she or 

her father would not have lodged the FIR against the accused appellant had 

he been agreed to marry her. Since the accused appellant refused to marry 

her they lodged the FIR against the accused appellant. This part of her 

evidence is totality creates doubt in the prosecution case.  

 (x) That learned Trial Court failed to appreciate omissions and 

contradictions in material particulars of prosecution evidence and miscarriage 

of justice.  

 (xi) That the Judgment and order dated 17-06-2015 is liable to be set 

aside and accused/appellant deserves to be acquitted.   
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4. I have gone through the aforementioned grounds of appeal; the 

deposition of witnesses recorded in Sessions Case No. 86 of 2013, statements 

of accused, recorded therein u/s 313 Cr.P.C, and the materials on record 

including the Judgment, passed on 17/06/2015, by the trial Court, 

thoroughly. I have also heard Ld. Counsel for the appellant Smt. Dulumoni 

Sinha and Ld. Public Prosecutor Sri Hari Prasad Sedai at length. 

5. Now, let me, assess the evidence on record and find out as to 

whether the conviction of appellant deserves to be confirmed or set aside. It 

appears that out of total seven prosecution witnesses, the victim, who 

deposed as PW 3 is the main witness of this case. Apart from the victim, one 

Sri Sankar Das, who deposed as PW-4, is the eye witness of the alleged 

crime. Learned trial Court has relied mainly on the testimony of the victim 

(PW 3) and the eye witness Sri Sankar Das (PW-4). 

6.  The First information of this case was lodged by the Sri Raghunath 

Malo Das, father of the victim, who has deposed as prosecution witness No.1 

in this case. He has stated that at the time of the incident, he was at Sibsagar 

and he only came to know about the incident after coming back from 

Sibsagar. He has also stated that one person named Sankar had caught both 

of them (accused & victim) red handed on the bed and he also slapped them. 

He also deposed that there was village meeting with regard to this incident, 

however, even after two such village meetings, the matter was not resolved 

and therefore, he lodged the case. He has also stated that there was delay in 

lodging the FIR due to taking recourse of the village meeting. During cross-

examination, he has stated that he came back to his house only after lapse of 

two days after the incident and he came to know about the incident only 

then. He has also stated that he came to know about the incident from one 

Monu Malo Das. Thus, it appears that the first informant of this case i.e. PW 

1 was a reported witness and the delay caused by him in lodging the FIR has 

been explained by him in his testimony.  
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7.  PW 2, Sri Sukumar Malo Das is also a reported witness. He has stated 

that he was informed about the incident by the informant himself and he 

suggested the informant to call a village Meeting for settling the dispute. He 

has also stated that a meeting was called for and a decision was given in the 

meeting, however, the father of the accused did not agree to the decision of 

the village meeting and therefore, the Gaonburah and the VDP Secretary of 

the village suggested lodging of the criminal case. During cross-examination, 

he has stated that in the village meeting no proceeding was drawn up.  

8.  PW 3, who is the victim in this case, has stated that the incident 

occurred about two months prior to her deposing in the Court. She has stated 

that when “Baresohoria Bhaona” was going on and she was alone in her 

house, at about 2 p.m., the accused came to her house and asked for a glass 

of water and when she offered the glass of water to the accused he caught 

hold of her hands and gagged her mouth with her “Chunni” so that she 

cannot shout. She has also stated that the accused made her lie down and  

he did bad acts with her and when she shouted one Sankar came to that 

place and saw the accused climbing over her. She has also stated that Sankar 

Das slapped both the victim as well as the accused. She has also stated that 

one Sunita also saw Sankar slapping the accused. She has also stated that 

thereafter, she informed about the incident to the villagers and also to the 

father of the accused and the father of the accused sought time for settling 

the dispute through compromise. She has stated that after 4 days of the 

incident, the father of the accused came and he refused to take the 

responsibility of the victim. Thereafter, the father of the victim lodged the FIR 

in the Police Station. During cross-examination, she has stated that her 

grand-mother was there in the house on the day of the incident. She has also 

stated that the accused belonged to her own village and they used to come 

to each other‟s house before the incident. She has also stated that her house 

has two rooms and the accused did bad acts with her in one of the rooms 

and in the other room her grand-mother was there. She has also stated that 

at the time of incident, she was wearing a „mexi‟ and her undergarments. She 

has also stated that when the accused caught hold of her hands and he 

pulled her, she suffered scratch mark on her face from the nails of the 
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accused and there was bleeding from the injury caused by such nail marks. 

She has also stated that on her breast also there were nail marks and from 

those injuries were also bleeding. She has also stated that her inner garments 

were torned by the accused and her inner garments were also stained with 

blood. She has also stated that to save herself she also kicked the accused 

and also scratched the face and neck of the accused and there were nail 

marks on the body of the accused also. She has also stated that at the time 

of doing bad acts with her the accused removed her pant and his under pant. 

She has also stated that due to bad acts by the accused there was injury on 

her private parts and there was bleeding also. She has also stated that there 

was bleeding from her mouth as well as teeth also. She has also stated that 

the accused gagged her mouth with her “Chunni” and completely removed 

her cloths and accused was himself wearing a “ganji” and in that condition 

Sankar saw both of them. She has stated during cross-examination that 

Doctor examined her after two days of the incident. She has stated that the 

Doctor saw the injuries on her private parts as well as other places on her 

body. She has also stated that Sankar also accompanied her when she was 

brought for recording her statement by the Magistrate. She has also stated 

during cross-examination that in a village meeting concerning one Dipak and 

the sister of Sankar namely, Radhika, the present accused/appellant and his 

father were also present. She has also stated that in that meeting the present 

accused/appellant and his father made statement in favour of Dipak. To a 

suggestion put by learned counsel for the defence during her cross-

examination that there was altercation between the accused and Sankar in 

that meeting, she pleaded her ignorance.  She has also denied the suggestion 

that she has deposed before the Court in the manner she was asked to 

depose by Sankar. She has denied a suggestion put by learned counsel for 

the defence that she has not stated before the police during investigation 

that the accused caught hold of her hands and dragged her to the bed and 

gagged her mouth with “Chunni” and forcibly committed bad acts on her. She 

has also denied the suggestion that she has not stated before the police that 

on hearing her shouting, Sankar came to that place. She has also stated that 

had the accused had married her she would not have lodged this case. She 
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was asked many other suggestive questions by learned counsel for the 

defence, however, all were answered in negative by the victim.  

9. Next important witness in this case, who is also the eye-witness, is 

PW 4, Sri Sankar Das. He has stated in his deposition that he knows the 

accused, victim and victim‟s father. He has also stated that the incident 

occurred on 26-02-2013. On that day, at about 2 p.m. he was pouring water 

at his newly constructed house, at that time he saw the accused entering into 

the house of his neighbor/victim in his bicycle. After five minutes of accused‟s 

entering into the house of the victim, when he did not came out of the said 

house, out of curiosity, PW-4 went to the house of the victim and entered 

into the said house from the back side. On removing the curtains of the said 

room, he saw leg of the accused and also saw both the accused and the 

victim on the bed. At this, he pulled the accused by his legs as both of them 

were in a compromised position. He has stated that after pulling the accused 

from the bed, he slapped both the accused as well as the victim. After being 

slapped by PW 4, the accused left from that place. He has also stated that he 

has not stated about the incident to anyone except his own mother. 

However, when there was hue and cry in the village and when father of the 

victim came to his residence and enquired about the incident he informed 

about having seen the incident of the accused and the victim together. He 

has also stated that with regard to this incident, village meetings were held 

on two occasions however, the matter could not be settled in the village 

Meetings and the accused fled away. Thereafter, the father of the victim 

lodged the FIR. During cross-examination, he has stated that the victim is the 

daughter of his maternal aunt and even before the incident his relationship 

with the accused was not good. He has also stated that at the time of the 

incident, the grand-mother of the victim was there in the house and he has 

stated that apart from seeing the accused and the victim together on the bed 

he don‟t know whether anything else happened between them. He has also 

stated that police did not record his statement. He has also given many other 

suggestive questions by learned defence counsel which were all answered in 

negative by him.     
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10.  PW 5, the Doctor, who examined the victim on 07-03-2013, has 

stated in her deposition that she examined the victim on getting police 

requisition for the same and on her examination she found that the age of 

the victim was below 18 years. The Doctor has also deposed that she saw no 

injury marks on the body as well as on the private parts of the victim, 

however, hymen of the victim was absent. She has opined that at the time of 

examination she would find no sign of recent sexual violence on the victim. 

She has exhibited her medical report as Ext. 1.  

11. PW 6 is Sri Rama Kanta Nath, who was the Investigating Officer of 

this case. He has deposed that he initiated the investigation on getting an FIR 

on 06-03-2013 from one Sri Raghunath Malo Das. He has stated that after 

getting the FIR, he takes step for medical examination of the victim and after 

completion of the investigation, he submitted the charge sheet against the 

accused/appellant which is exhibited as Ext. 7. During cross-examination, he 

has stated that he has not listed Smt. Ritali Haloi, the writer of the FIR, as 

prosecution witness. He has also stated that in Ext. 5, where the thumb 

impression of the first informant has been taken, there is no endorsement to 

the effect as to who took the thumb impression. He has also stated that he 

has not made Kamala Malo Das as one of the witness in this case. He has 

also stated that he has no seized the clothes of the victim in this case and the 

same were not sent to Forensic Science Laboratory (FSL) for examination. He 

has also stated that he has not seized the clothes of the bed on which the 

offence was committed and the same were not sent to FSL for examination. 

He has also stated that during investigation the victim did not state before 

him that the accused caught hold of her hands and dragging her to the bed. 

He has also stated that the victim has not stated before him during 

investigation that the accused gagged her mouth with “Chunni” and 

committed bad acts on her. He has also stated that the victim has not stated 

before him during investigation that the father of the accused refused to take 

the responsibility of the victim and thereafter, this case was lodged. The 
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Investigating Officer was put many suggestive questions which were 

answered in negative by him.  

12. PW 7 is the Judicial Magistrate, 1st class, Smt. P. Shyam, who 

recorded the statement of the victim on 07-03-2013. She has exhibited the 

statement recorded u/s 164 Cr.P.C. as Ext. 5. She has denied the suggestion 

that the victim did not gave her statement u/s 164 Cr.P.C. voluntarily.  

13.  The accused was examined u/s 313 Cr.P.C. in this case, during which, 

he denied all the incriminating evidence which appeared during trial against 

him. He has also stated that on the day of the incident, he was doing the 

work under Job Card along with some other people. He has also stated that 

he has enmity relating to business matter with the complainant side since 

before this incident. He has also stated that in a village meeting, in the house 

of Sankar, his father deposed against Sankar.  

14. Learned counsel for the appellant has argued that in the instant case 

there is a delay in lodging the FIR. The alleged incident occurred on 26-02-

2013 whereas the FIR was lodged on 06-03-2013. Learned defence counsel 

has submitted that this delay in lodging the FIR was not properly explained 

by the informant and the prosecution case cannot be believed as the delay 

has not been properly explained. There is delay of 8 days in lodging the FIR 

in this case. On perusal of the impugned Judgment, it appears that learned 

trial court has accepted the explanation given by PW 1 in lodging the FIR 

lately. Learned Trial Court has also quoted a ruling of Hon‟ble Supreme Court 

of India in “Dildar Singh –vs- State of Punjab” reported in AIR 2006 SC 

3084 wherein in Para 5 Hon‟ble Supreme Court has observed as follows :- 

  “The main submission urged on behalf of 

the appellant is that there was considerable delay 

in lodging the first information report. It is also 

argued that there was never any complaint about 

the earlier incident. Therefore, the delay in 

lodging the report was fatal to the case of the 

prosecution. We notice from the judgment of the 

High Court that the High Court has referred to 
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several decisions of this Court and applied the 

principles laid down therein to the facts of the 

present case. This Court has observed in several 

decisions that the Courts cannot overlook the fact 

that in sexual offences delay in the lodging of the 

FIR can be due to variety of reasons particularly 

the reluctance of the prosecutrix or her family 

members to go to the police and complain about 

the incident which concerns the reputation of the 

prosecutrix and the honour of her family. A girl in 

a tradition bound non-permissive society would be 

extremely reluctant even to admit that any 

incident, which is likely to reflect upon her 

chastity, had occurred, being conscious of the 

danger of being ostracized by the society or being 

looked down by the society. Her not informing any 

one about the incident in the circumstances 

cannot detract from her reliability. In normal 

course of human conduct an unmarried girl would 

not like to give publicity to the traumatic 

experience she had undergone and would feel 

terribly embarrassed in relation to the incident to 

narrate such incident. Overpowered, as she may 

be, by a feeling of shame her natural inclination 

would be to avoid talking to anyone, lest the 

family name and honour is brought into 

controversy. Thus, delay in lodging the first 

information report cannot be used as a ritualistic 

formula for doubting the prosecution case and 

discarding the same on the ground of delay in 

lodging the first information report. Delay has the 

effect of putting the Court on guard to search if 

any explanation has been offered for the delay 

and, if offered, whether it is satisfactory.” 

In this case also, it appears that PW 1 who has lodged the FIR has stated 

that he was not in his house when the incident occurred and he came back 
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after two days and thereafter there were village Meetings to resolve the 

matter. However, when the village Meetings failed to solve the dispute, the 

FIR was lodged. Taking recourse to village Meetings for settling the disputes, 

even in those cases where serious offences are involved, is not uncommon in 

the villages. Almost all the prosecution witnesses have stated that village 

meetings were held to resolve the dispute. Therefore, the first informant of 

this case taking recourse to settling his dispute in village Meetings is not 

something which cannot be believed and the explanation for delay in lodging 

the FIR in this case appears to be satisfactory. Though the ideal situation 

would have been to immediately lodge the FIR and initiate the criminal law in 

motion, however, the fact of holding of village meetings to resolve the 

dispute, in this case, cannot be disbelieved merely because there were no 

written proceedings or that the dates of such village meetings were not 

specifically stated by the prosecution witnesses. The delay, in lodging the 

FIR, in the considered opinion of this Court has been satisfactorily explained 

and the trial Court rightly accepted the cause shown for delayed filing of the 

FIR. 

15. Learned counsel for the appellant has also submitted that the learned 

trial Court has failed to consider the medical evidence and the opinion of the 

Doctor where it has been opined that there is no sign of commission of rape 

on the victim. It is also submitted by the learned counsel for the appellant 

that the Doctor also did not found injuries either on the body of the victim or 

of the accused. It appears from the medical report which is exhibited as Ext.1 

that the victim was examined by the Doctor, who deposed as PW 5, on 07-

03-2013 i.e. about 9 days after the occurrence of alleged incident. The injury 

marks on the body of the victim as well as sign of recent sexual intercourse 

at the time of investigation are unlikely to be found if the victim is examined 

after lapse of 9 days of the alleged offence. Learned Public Prosecutor has 

submitted that in Ext.1, the Doctor has found that the hymen of the victim 

was absent which may be indicative of the fact that she was subjected to 

sexual intercourse. Otherwise also, nine days delay in of the victim by the 

doctor has itself diminished the probability of finding any injuries or signs of 

recent sexual intercourse and thus the evidence of the doctor as regards not 
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finding injuries on the person of the victim has lost its relevance due to 

delayed medical examination of the victim.  

16.  The victim of this case who has deposed as PW 3 has categorically 

stated that the accused has subjected her to forcible sexual intercourse 

causing injuries on her body as well as on her private parts. Learned counsel 

for the appellant has submitted that the PW 3 has improved upon her 

testimony and has exaggerated the facts as she has not stated before the 

Investigating Officer that the accused caught hold of her hands, gagged her 

mouth and forcibly committed rape on her. Learned counsel for the appellant 

has also submitted that the PW 3 has also not stated before the Investigating 

Officer that she suffered injuries on her person due to scratching by the 

accused. She has also not stated before the Investigating Officer that she 

suffered injury on her private parts. On perusal of the case diary, it appears 

that her statement was not recorded extensively by the I.O. of this case, only 

one paragraph statement was recorded u/s 161 Cr.P.C during investigation. 

Though the fact that the accused has gagged the mouth of the victim with 

her “Chunni”, and that she suffered injury on her person has not found 

mention in the brief statement, of the victim, recorded by the investigating 

officer, during investigation. However, it is very categorically stated by the 

victim girl, even before the Investigating Officer of this case during 

investigation, that she was forcibly subjected to sexual intercourse by Monoj 

Malo Das i.e. the accused/appellant of this case. Though the victim (PW 3) 

was very extensively cross-examined by the learned defence counsel and 

learned defence counsel was able to bring certain contradictions in her 

statement with what she has been stated before the Investigating Officer of 

this case, however, her entire testimony cannot be discarded and there is no 

reason to disbelieve the testimony of the victim with the regard to the fact 

that she was subjected to sexual intercourse by the accused. More so, in the 

light of the testimony of PW 4 that he saw both the accused and the victim in 

a compromised position makes it very clear that there was a sexual 

intercourse between the accused and the victim. As regards whether the 

victim was the consenting party, the victim has categorically stated that she 

was subjected to sexual intercourse by force by the accused and in this 
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regard, Hon‟ble Gauhati High Court in “Prakash Nath Vs. State of Assam” 

reported in 2007 (2) GLT 471 has held that u/s 114 A of the Indian 

Evidence Act, the Court can presume that the woman did not consent if she 

states in her evidence before court that she did not consent. The testimony 

of the victim in the present case also clearly shows that she was subjected to 

force she was not a consenting party. Though learned defence counsel has 

tried to counter the fact that the victim was forcibly subjected to sexual 

intercourse, however, in view of categorical statement of PW 3, the victim 

herself, and also in view of the fact that the victim do not have any motive to 

falsely implicate the accused, her testimony appears to be reliable. The 

defence side has failed to rebut the presumption that there was no consent 

on the part of the victim in the sexual with the accused. 

17. Learned counsel for the appellant has submitted that the victim has 

stated during her cross-examination that had the accused had married her, 

she would not have lodge this case. The fact that the victim made such a 

statement that she would not have lodge the case if the accused had married 

her do not in any manner diminishes the probative value of her statement 

that she was subjected to sexual intercourse forcibly by the accused.  

18. As regards the age of the victim, though learned trial court has held 

that the victim was a minor and therefore, her consent is immaterial, 

however, in view of the evidence on record and also in view of what has been 

discussed herein before, this Court is of considered opinion that, irrespective 

of age of the victim, in the instant case it appears that the victim was 

subjected to sexual intercourse without her consent.       

19. Learned counsel for the appellant has also argued that Sankar Das 

has a motive in giving false evidence against the accused, however, the 

presence of Sankar Das i.e. PW 4 at the place of occurrence of offence has 

also been confirmed by the testimony of PW 3 i.e. the victim of this case. 

Considering the evidence on record, this court is of considered opinion that 

the testimony of Sankar Das as well as that of victim of this case corroborates 

each other as regards to presence of accused in the crime scene as well as 

the fact of commission of sexual intercourse by the accused with the victim.   
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Though learned counsel for the appellant tried to bring about the fact of an 

enmity between the PW 4 and the father of the accused, however, apart from 

mere suggestion, existence of such an enmity could not be proved by the 

defence side. Otherwise also, mere fact that the father of the accused had, in 

some village meeting, deposed against PW-4, is not indicative of enmity 

between them. The fact that the PW 4, on seeing the victim and the accused 

in a compromise position, slapped not only the accused but also the victim, 

shows that he do not have any special attachment towards the victim. His 

conduct, at the crime scene, appeared to be a spontaneous conduct of any 

other common man under such circumstances. For the reasons stated above, 

I do not see any reason to disbelieve the testimony of PW 4 and this Court is 

of considered opinion that the learned Trial Court correctly relied upon the 

testimony of PW 4. 

20. Learned counsel for the appellant has also submitted that the I.O. of 

this case has not seized the clothes of the victim and the clothes which were 

there on the bed on which offence was committed. This is certainly a lapse 

on the part of the investigating officer of this case, however, in view of the 

other credible evidence (oral testimony of PW 3 and PW 4) on record this 

lapse of the I.O.  Could not hit the core of the prosecution case and  it did 

not amount to a fatal lapse. Learned counsel for the appellant has also 

submitted that the prosecution side has also not examined the grand-mother 

of the victim who was there in the same house at the time of commission of 

offence as well as one another girl namely, Sunita, who saw PW 4 slapping 

the accused at the crime scene. Examination of both the said witnesses 

would have certainly helped the prosecution side, and again the investigating 

officer has committed lapse in not examining both of them, however, in view 

of the reliable testimony of PW 3 and PW 4, as discussed above, non 

examination of grand-mother of the victim and Sunita by the prosecution 

side, in the considered opinion of this Court is not fatal to the prosecution 

case.    

21. In view of what has been discussed above, I am of the considered 

opinion that the impugned Judgement delivered by the learned trial Court on  
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17-06-2015 is devoid of any infirmity and after discussing all aspects of the 

evidence, it has rightly convicted the accused person (present appellant) u/s 

376 IPC. The impugned Judgement is, therefore, upheld and this appeal is 

accordingly dismissed on contest. 

 

22. Send back the LCR to the Ld. Trial Court, along with a copy of this 

judgment, immediately. The appellant shall surrender before the trial court, 

on 20-02-2016, to serve out the sentence imposed by learned trial Court. 

      Given under my hand and seal of this court on this the 2nd day of 

January, 2016 

  

 

 

      (M. K. Kalita)                              
SESSIONS JUDGE          
SONITPUR: TEZPUR 

Dictated and corrected by me 

 

 

 

(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 
 
 

Dictation taken and transcribed by me :  

 

R. Hazarika, Steno   

 


